EPA Power Plant Mercury Rule Gets U.S. Supreme Court Review
by Greg Stohr
Nov. 25, 2014 - The U.S. Supreme Court agreed to decide whether the Obama administration went too far with new power-plant pollution caps, which the government estimates will cost almost $10 billion a year.
The justices today said they will hear industry and state contentions that the Environmental Protection Agency didn’t adequately consider those costs when it limited mercury and other hazardous pollutants.  The affected companies include American Electric Power Co., Duke Energy Corp. and Southern Co.
High court review of the rule threatens to stop a legal winning streak for EPA air-pollution regulations.  In June, the Supreme Court upheld the agency’s requirement that power plants, refineries and chemical factories curb their carbon emissions.  In April, the justices backed a rule targeting pollutants that cause smog and acid rain across state lines.
In seeking a Supreme Court hearing, industry trade groups and almost 2 dozen states argued that the Clean Air Act requires the EPA to consider compliance costs at an earlier stage in the regulatory process.
“EPA’s decision to ignore entirely the costs of its decision has led to one of the most far-reaching and costly rules -- if not the most costly rule -- ever imposed” under the Clean Air Act, the industry-backed Utility Air Regulatory Group argued in its appeal.
11,000 Deaths
The agency estimates the rule will cost $9.6 billion a year once fully implemented in 2016.  The EPA says the new standards will prevent 11,000 premature deaths a year and produce as much as $90 billion in annual benefits.
The immediate effect of the case is likely to be limited, because utilities already have begun installing equipment and announcing plant closures to prepare for the rule.  “Most companies have had to make decisions about how they would comply” with the regulation, said Meredith Annex, a utility analyst for Bloomberg New Energy Finance.  “We are still operating in a low-cost gas scenario, and it isn’t the only rule out there affecting coal power plants.”
The more significant implications may be how the court’s decision would affect EPA rules in other cases, said Brandon Barnes, a Bloomberg Intelligence analyst.  “If the court strikes the rule, the precedent is very favorable for industry to challenge air rules based on how costs were taken into consideration,” Barnes said.  “If the court goes the other way, then I think EPA has a lot more latitude to promulgate stricter emissions rules.”
Mercury Rule
Coal plants are facing a series of EPA regulations that are requiring owners to invest in pollution controls or shutter aging plants.  The mercury rule, which applies to every major coal plant in the U.S., is the farthest-reaching one in place.
Liz Purchia, an EPA spokeswoman, said the rule will remain in force during the Supreme Court case.  She said the court was reviewing only a “narrow portion” of the regulation.  “We are disappointed in the court’s decision but very confident in the basis of our decision,” she said.  The court will hear arguments next year and rule by June.
The Obama administration says the Clean Air Act requires costs to be taken into account when deciding the appropriate level of regulation, and not when considering whether to regulate at all.  A federal appeals court agreed in a 2-1 ruling.  In enacting the law, Congress “channeled cost considerations into the 2nd stage of the process,” U.S. Solicitor General Donald Verrilli argued in court papers.
Coal Plants
The new standards apply to about 1,400 coal- and oil-fired generating units at 600 power plants.  Opponents include Peabody Energy Corp., the largest U.S. coal producer, as well as the National Mining Association, which represents the industry.
Mercury emitted by power plants accumulates in fish as methyl-mercury.  It can cause neurologic and kidney disorders when people eat those fish.  It can cause neurological abnormalities in children born to women who were exposed while pregnant.
“Mercury and other air toxins from coal-fired power plants are a threat to public health, and all Americans must be protected from them,” said Vickie Patton, general counsel for Environmental Defense Fund, which backs the administration.
The EPA regulations also apply to other toxic metals, such as chromium, and acid gases, including hydrogen chloride.
Microscopic Particles
Industry lawyers say the focus on acid gases is especially misguided, because the EPA didn’t show that they posed a hazard to human health.  The National Mining Association says the agency’s goal was to require the installation of equipment that would control microscopic particles and sulfur dioxide, as well as acid gases.
Microscopic particles and sulfur dioxide come under a different part of the Clean Air Act.  Business groups say the EPA shouldn’t try to address them through its regulation of hazardous pollutants.
The EPA says the large majority of the health benefits will come from reductions in particle pollution and sulfur dioxide.  The Utility Air Regulatory Group told the justices that only $4 million to $6 million of the estimated benefits came from mercury reductions.
A 3-judge panel in Washington upheld the regulations, with Judge Brett Kavanaugh dissenting on the issue that is now before the high court.  He said considering cost at an early stage was “just common sense and sound government practice.”
The cases are Michigan v. EPA, 14-46; Utility Air Regulatory Group v. EPA, 14-47; and National Mining Association v. EPA, 14-49.
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