The Myth of Scott Pruitt’s Rollback
by Michael Grunwald
April 7, 2018 – EPA Administrator Scott Pruitt’s spiraling ethics scandals and perilous job status were big news this week.  But he also made headlines with his latest assault on President Barack Obama’s environmental legacy.  “Pruitt Announces Rollback of Obama-Era Auto Fuel Efficiency Rule,” ABC News reported.  “EPA’s Pruitt Kills Obama’s Auto Rules,” the Washington Examiner put it. The New York Times analyzed how the furor over Pruitt’s behavior has overshadowed his triumphs over regulation: “For Scott Pruitt, a Spotlight Shines on His Ethics, Not His EPA Rollbacks.” 
But Pruitt did not kill or roll back Obama’s strict fuel-efficiency standards; he merely announced his intention to launch a process that could eventually weaken them.  In fact, Pruitt has not yet killed or rolled back any significant regulations that were in place when President Donald Trump took office.  While Pruitt is often hailed (or attacked) as Trump’s most effective (or destructive) deregulatory warrior, the recent spotlight on his ethics—allegations of a sweetheart housing deal; pay raises for favored aides; lavish spending on travel, furniture and security; and retaliation against underlings who questioned him—has arguably overshadowed his lack of regulatory rollbacks during his 1st 15 months in Washington.  The truth is that Scott Pruitt has done a lot less to dismantle the EPA than he—or his critics—would have you believe.
It’s not for lack of trying.  Pruitt has taken aim at just about every major Obama-era EPA rule.  That has made him a pariah on the left, a hero on the right, and the bureaucratic face of Trump’s vocal advocacy for fossil-fuel interests and other industrial polluters.  But so far, he’s only managed to delay a few rules that hadn’t yet taken effect.  His supporters, critics, and boss have all promoted the perception that he’s repealed Obama’s environmental legacy and shredded America’s environmental rulebook.  And no one has promoted that perception more energetically than Pruitt, who frequently sued Obama’s EPA when he was Oklahoma’s attorney general.  Nevertheless, that perception is wrong.
Pruitt’s problem is that major federal regulations are extremely difficult and time-consuming to enact, and just as difficult and time-consuming to reverse.  The rule-making process can take years of technical and administrative work, that Pruitt and his team have not yet had time to do.  Even if Pruitt manages to keep his job long enough to complete that process for any of his efforts to weaken clean-air and clean-water rules, the EPA will inevitably face years of litigation over each one.  The old saying that it’s easier to tear down a barn than to build one does not really apply to rules limiting pollutants like ozone, coal ash, mercury, and methane.
“The regulatory apparatus is like a super-tanker; it can take a long time to turn around,” says Washington appellate lawyer David Rivkin, who represented Pruitt in several of Oklahoma’s challenges to Obama-era EPA rules.  “If you want durable results, you can’t be sloppy or rushed.”
In Washington, Pruitt and his aggressive press shop have cultivated his reputation for relentlessness and effectiveness, portraying him as a man on a mission who knows how to get things done.  Despite all the bad press over his ethical woes, his defenders and haters almost always describe him as successful.  GQ grudgingly noted that, “in a Cabinet that doesn’t get much done, Pruitt has been dangerously effective.”  Meanwhile, the friendly Wall Street Journal editorial page gushed that “if there has been a more consequential Cabinet official, we haven’t seen him.”
It’s true that Pruitt has had some success transforming how the EPA pursues its mission, communicates with the public, and enforces its rules.  He has used his discretionary powers to give factories more deference when they apply for permits, states more control of their air quality compliance, and industry-friendly officials more sway on EPA’s science advisory boards.  He’s sent a clear message throughout the agency to be more accommodating to businesses, a message that has helped persuade 100s of its career public servants to retire.  He has abruptly halted the EPA’s focus on combating climate change, its top priority in the Obama years.  He was the leading internal advocate for Trump to withdraw from the Paris climate accord.  But the withdrawal won’t take effect until November 2020, so it probably won’t stick if Trump doesn’t get reelected.
So far, though, Pruitt has yet to create new regulations that would outlast his tenure or Trump’s, or to rescind any of the regulations Obama created.  He’s only been able to delay a few that were already on hold before he took office, because they were mired in litigation—most notably Obama’s rules protecting wetlands from development and limiting carbon emissions from power plants.  He’s vowed to repeal and replace them both, but he’s barely begun those processes.  He’s also managed to block a few Obama proposals that had not yet taken effect—like a ban on the pesticide chlorpyrifos, which the EPA had found posed a risk to fetal brain development, and a rule requiring sewage plants to reduce toxic emissions.
But the EPA rules that were in effect in 2016 are still the rules in 2018, despite Pruitt’s efforts to overturn them.  He tried to impose a unilateral stay on an Obama rule regulating climate-warming methane emissions from oil and gas operations; a federal appeals court deemed the stay “unauthorized” and “unreasonable,” so the methane rule is now in force again.  He tried a similar maneuver to suspend Obama’s restrictions on smog; after a group of state attorneys general sued, Pruitt reversed course, so those restrictions also remain in effect.  Obama’s EPA had worked on both rules for years, engaging with stakeholders and the scientific community, creating a lengthy administrative record.  Pruitt still hopes to rewrite them, but success would require the same kind of meticulous process.
“You can’t just govern by press release.  You have to do the hard work of developing a rule that can withstand judicial scrutiny, even though it isn’t sexy,” says State Energy & Environmental Impact Center director David Hayes, an Interior Department official in the Clinton and Obama administrations.  “Pruitt hasn’t been willing to do that, and that’s why he isn’t really having much of an impact.”
Green groups often tend to exaggerate Pruitt’s impact, emphasizing his hostility to air and water protections, rather than his struggles in weakening those protections.  Generally, a more formidable enemy makes for a more compelling fundraising appeal.  But some environmentalists recognize and celebrate Pruitt’s struggles, and argue that his overreaching in defense of regulated industries has hurt his own cause.  Environmental Defense Fund general counsel Vickie Patton says that Pruitt’s consistent “disdain for science and transparency” has given his opponents legal ammunition in court.  Meanwhile, public polling suggests that Pruitt is even less popular than Trump; only about 1/3 of Americans approve of the administration’s environmental policies.  This has given his opponents political ammunition in Washington.  That helps explain why Congress rejected Trump’s push to slash the EPA budget by 1/3, and why even the White House had to reject Pruitt’s plans for a public “red team/blue team” debate to try to discredit climate science.
“The silver lining with Pruitt is that his incompetence has helped mobilize a backlash against his agenda,” says Jeremy Symons, the Environmental Defense Fund’s vice president for political affairs.  “We’re very optimistic that most of what he’s started won’t get finished.”
Pruitt’s critics point to the recent fuel-efficiency announcement as an example of his overrated reputation for wreaking havoc.  He’s been criticizing the Obama gas-mileage rules ever since he took over the EPA.  But all he did this week was initiate a bureaucratic process that could take years to complete, before facing years of legal challenges.  EPA’s relatively brief supporting document for the move did not make much of a technical argument about why the Obama rules were excessively stringent, leaving a sense that EPA’s work has just begun.
“It took them more than a year just to do this, and it’s going to run into a wall of litigation, and then their rule-making is going to run into a wall of litigation,” says energy attorney Ali Zaidi.  He served as Obama’s associate budget director overseeing natural resources.  “If they’re this carefree about the administrative record, they’re not going to get anything done.”
Dan Byers, the U.S. Chamber of Commerce’s vice president for policy, points out that Pruitt hasn’t had much help getting things done.  Many EPA career staffers are less than enthusiastic about dismantling the work they’ve been doing for decades, and the Senate has been slow to confirm Pruitt’s political team.  Trump’s nominee to be Pruitt’s deputy, a coal lobbyist, is finally expected to get a vote next week; the nominee to oversee EPA’s chemical safety division, a critic of chemical safety regulation, was forced to withdraw.  Byers says Pruitt is making solid incremental changes—for example, by changing EPA’s “once-in-always-in” approach, so that polluters will be able to stop using costly pollution controls, once they reduce their pollution to legal levels, and by revising Obama-era orders that used an obscure rule limiting haze near national parks to crack down on coal plants in Arkansas, Texas and Utah.  But Byers says it was always unrealistic to expect Pruitt to rewrite America’s regulatory rulebook in a year, or even 2.
“There’s a gap in the public understanding of these things,” Byers says.  “The gears of government move a lot slower than people realize.  But I’d say things are on schedule.  You can’t just snap your fingers and do these big-ticket items overnight.”
The current question is whether Pruitt will hang around long enough to do those big-ticket items at all.  Trump came to his defense this week, after a visit to West Virginia coal country.  There, Pruitt is seen as a defender of jobs, besieged by tree-hugging hippies and nit-picking bureaucrats.  But the embarrassing new ethical revelations keep on coming—that his lobbyist landlords changed the locks after he overstayed his welcome, that he bought 1st-class tickets at taxpayer expense but traveled coach on his own dime, that he apparently lied when he said he didn’t know about generous pay raises for his close aides.  If Pruitt is forced out, it’s not clear whether the Senate would confirm a similarly hard-charging advocate of industry.
Even if Pruitt stays, it’s not clear that he’ll succeed in rolling back rules, much less breathing new life into the coal industry.  But he’ll still have the power to act through omission, to make change by not doing things another EPA leader might be inclined to do.  There’s already evidence that he’s easing enforcement of existing environmental protections, and he certainly isn’t pushing for new protections.  Above all, the climate emergency is not going away just because the Trump administration has decided not to deal with it.  Even if Pruitt fails to create toothless carbon rules that provide lasting protection to the coal industry and other major contributors to global warming, he can protect the coal industry through inaction now.
“The vexing thing is that, when you’re deal with public health and the climate, if you’re not moving forward, you’re falling behind, and Pruitt is adamantly refusing to move forward,” says Joe Goffman, a top official in the Obama EPA who now runs Harvard Law School’s environmental law program.  “He isn’t changing the status quo as much as people think, but the status quo is a problem.”
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